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ATrOBKET-^ENEUAL'tl OFFICE, I 

Taij,ahabs£b, Fla., March 20, 189 a. ( 
I I Hisi Bscenency IIenrt L, MrrCHELi^ Governor of Florida: 

I lierewitb submit my repirt as to matters occurriDg io tUia 
otliite for the past two years : 

8TATS PHOSPHATl LITIGATION. 

Ill my report of date March 18, 1891, made to Governor 
Francis P. Fleming, I had the honor to submit referring then 
to this matter, as follows : 

'^ Sails were brought in November last against the Black 
River Phosphate Company mining, etc., in CUy county, in 
tht waters of Black river, and against the Peace River Pbos- 
jiliate Company, the j\rcadia Phosphate Gtmpany, the De— 
Soto Mining Company, and the Peruvian Phosphate Com- 
pany. The last company mining, etc., in the waters of the 
ALifia river, in HllUborough connty, and the other three 
companies mining in the waters of the Peace river in DeSoto 
county. In the<«e suits involving new and highly important 
que-tions to the State, I was assialed by Messrs. A. W. Cock.- 
rell & Son, of JacJxsonville, who were specially employed by 
your excellency f >r that purpose. In the case of the Black 
River Phosphate Company, Judge W. B. Young, of the 
Fourth Judicial Circuit, auitained the demurrer tnterposedi 
ijy t)ie defendant company to the bill filed in behalfof the State^ 
Ad appeal was taken to the Supreme Court, and on thu 28tb. 
day of February, 1891, the case was argued in the Suprema 
Court by me and Col. A. W. Cockrell, for the State of Florida^ 
appellant, and Col. H. Bisbee and Hon. C. M. Cooper, for th& 
phosphate company, appellee. Apart from the qas^tion of the 
sufficiency of the allegations of the bill, raised by the de- 
murrer, the further an<i more important question was dia~ 



cussed at length as to the effect of what is commonly known 
as the riparian act of 1856, being Chapter 791 of the Laws 
of Florida; and the further question of the title of the State 
of Florida to the beds and soils of navigable waters within 
Ler juriftdicuon, whether tidal or non-tidal in their character^ 

*'The case is pending in the Supreme Court for decision." 

The Supreme Court afiSrmed the judgment of the court be- 
low, and the Statt's counsel then amended their bill in accord- 
ance with the views expressed by said eouit. 

Since that time the testimony in that case has been taken 
at length, and the whole matter was heard before Judge W. 
B, Young, of the Fourth Jmlicial Circuit Within the past 
thirty days Judge Young rendered his opimon in ssid 
case, and entered a decree dismissing the bill filed in behalf 
of the State to compel the Black Eiver Phosphate Company 
to account for and piy over to the Statu of Florida the valae 
of the phosphati's and phosphatic rock and deposit, mine 1 by 
it from the bed of Black Rivt-r. 

This decree has been appealed from by the State, and the 
case will soon be heard in the Supreme Court, and the right 
of the Stale lo the phosphates and phosphatic rock and de- 
poetts in the beds of navigable streams will be defined by 
that tribunal. 

The other companies against wtiich snita ha^'e been\:om- 
menced are as follows ; 

Tise Dunuellon Phosphate Cora|)any 

The Peace River Phosphite Company, .it ArcadiJ^, Fla. 

The Arcadia Phosphate Company, at ArcatKa, Fl 

The Geo. W. Scott Manufacturing Com[iany, aty^olfo, Fla. 

The Charlotte Harbor Phosphate Corapany^at/llnll, Fla. 
Jacksonville Peace Kiver Piioapliatc^ompany, princi- 
pal ortT&esit JagkaoBidJle^-ElauJJy Robinson, President. 

The National Peace Rivor Phosphate Company. 

The United States Phosphate Company. 

The Bowling Green Phosphate Company. 

The Homeland Pebble Phosphate Company. 

The LaRuc Phosphate Company. 

The abovr have never conceded the State's right to royalty, 



and hq.ve not applied for contracts, except the " Homeland 
I'ebble Phosphate Company," and this latter has not cotn- 
plietl with the law ia reference to executing contracts. 

The Alafia River Pfiosphate Company, under its first man- 
agement, applied for contract, was awarded the territory 
asked for, and until the death of its first president, P. Mc- 
Qnaid, complied faithluHy with its implied contract;- but 
subsequently, under the naw manageineni, it claimed the an- 
alysis of its output entitled the Stale to only 50 cents per 
ton royalty, which it paid to include the quarter ending 
March 31, 1892, and has, since making such report and remit- 
tance. May 29, 1892, and upon demand by the Commissioners 
of to cents per ton royalty for whole output, refused to make 
further reports or remittances. Mr. S, M. Sparkman was in- 
structed December 6, 1892, to bring suit against the company 
for non-compliance with contract, etc. 

Litigation in tlic above cases U still pending in the Circuit 
Uouris. 

KAILRoAH TAXB.S, 

Under Chapter 4073, I^aws of Florida, the Comptroller lev- 
ied on, in 1892, the Florida Centra) »fc Peninsular Railroad, 
being the auueessor of certain other lines of railrnids, for the 
taxes due on Lhose oth.-r lines of roads, and a.s-sessed for the 
years 1879, 1380, and 1881. Whether these taxes'can be col- 
lected, and whether the road is liable foj- them, i;an only be 
determined as the rtsult of litigation, which is now in pro- 
gress, the said company having filed its bill to enjoin the col * 
lection of the same. 

I'reOPOSKl) [.ITIOATIOX AOAINST CERT.\IX K^VILROAOS .\.XB CANAL 

COMPANIES. 

I desire to call the aitention of the Legi-^latnre particularly 
to a resolution of the Legislature of 1891. 
This resolution is as follows : 

RESOLUTIONS. 

SENATE JOINT RESOLUTION DirectiDg and Empoweriug the 
Attorney- General to Institute Legal Proceeding.'! to Compel Settle- 
ment of Indebtedness to the S'»te by different Railroad and 'Canal 
Companies. 

Wbekeas, The too mpanyingrc'portof speeial committee appointed 
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and have not applied for ctintraets, except the " Homeland 
Pebble Pho3phat€ Gompany," and thia latter has not coio- 
pUed with the law in reff renee to executing contracts, 

The Alafla River Phosphate Coiiipany,,under ita firat man- 
agement, applied for contract, was awarded the territory 
asked for, and until the death of its first president, P. Mc- 
Quaid, complied faithfully with its implied contract ; but 
subsequently, under the new managemenr, it claimed the an- 
alysis of its output entitled the State to only 50 cents per 
ton royalty, which it paid to include the quarter ending 
March 31, IS92, and has, since making such report and remit- 
tance, Ma^ 39, 1S92, and upon demand by the CommiBsioDeni 
of 75 cents per ton royalty for whole output, refused to make 
further reports or remittances. Mr. S. M. Sparkman was in- 
structed December' 6, 1892, to bring suit against the company 
for non-compliance with contract, etc. 

Litigation in the above cases i:4 stilt pending in the Circuit 
Courts. -^ 

RAILROAD TAXES. 

Under Chapter 4073, Laws of Florida, the Comptroller lev- 
ied on, in 1892, the Florida Central & Peninsular Railroad, 
being the successor of certain other lines of railroads, for the 
taxes due on ihose other lines of roads, and assessed for the 
years 1879, 1880, and 1881. Whether these taxes can be col- 
lected, and whether the road is liable for them, can only be 
determined as the rt-sult of litigation, which is now in pro- 
gress, the said company having filed its bill to enjoin the col * 
lection of the same. 

PROPOSED MTIQATIOX AGAINST CEIRTAIN RAILBOADii AMD CANAL 

COMPANIES. 

I desire to call the attention of the Legi^ilatnre particularly 
to a resolution of the Legislature of, 1891, 

This resolution is as. follows ; 

RESOLUTIONS. 

[No 1 ] 
SENATE JOINT RESOLUTION Directing and Empowering the 
Attoruey-General to Institute Legal Proceedings to Compel Settle- 
ment of Indebtedness to the S'ate by dr&erent Rai!road and Canil 
Companiee. 
WnEBEAS, The I'oo'mpanying report of special committee appointed 



by the S«nte ' f 1389, under Srnate Re-oluti* i No. 9, providing for 
I he. appointment of a committee of thieo t i examine and report what 
quantity of la 1 'I ha -> been »lriady c >BVf yed to th* several railroad 
;ititl cauLiI companies of this State, under grants ra d ; previous to th 
ptymeut bj the Tiustees of the Int.-rnjil Improvement Fund i f the 
debt creating a lien upan s lid U-^ds, nod l>ow mu(0 more is stilt 
c'ltinicd by said corpii-ations : i 

A.N'D Where.vs The acoo iipanyin^ r'piit wliich '*!i« adopted by 
the Senate of 1889, siows tliat tb - several railroad and canal couapa- 
Diea arj indebted to the State in the sum of ?l,."i06,936.51; 

And Whehe.xs, Th ■ committee recomm ^nd that the Attoruey- 
(Teueral take the accompanying report under advi-ement, and be 
empowered lo institute leg^l pi' we -dings to compel a settlement of 
the same, thereV-ii-e, 
Be it rtiilved by (/« LegUliUurt «/ the Statt of Flrrida: 

That the At :<irney- General be, and is hereby directed, authorized 
and empowLred, to take the aecoinpauyinff report under advisement, 
and i'jstitute legal ^irot'eedings it: the prerui-ci) 1 1 i;ompe! a ^ttlement 
hy suo'j railroad acd uana' companies, ami that the Attorney-Geueral 
be suthoriKed atid empowered to employ a^^sociate c^mnsel ti assist in 
th^ conduct of such suit-. 

Approved Jane 3, 1891, 

The committee report to wliich this resolution refers can 
be louud in the Senate Journal of 1889. I have not begun 
this litigation yet, but have gone to considerable iBvestigation 
ami prGp3rati<>D to comm.Qce same if tbls legislature does 
not otherwise direct. 

The Trustees of the Internal Improvement Fund have ap- 
propriated ^500 to be paid to Juige E J. Yann, of Madison, 
Fla., to assist me in this proposed litigation . But before 
commencing same I have felt that the matter was too important 
to initiate without a fuller consideration of it by this Legis- 
lature than I am satisfied the Legislature of 1891 gave to it. 

The resolution above referred to is in error when it speaks 
of the several railroads and caua! companies being " indebted 
to the State." If the idea underlying this resolution and the 
report it refers to is correct, and any lands or their value were 
rec >Tere i, not a dollar nor an acre would go to the State 
of Florida proper. Whatever was recovered, if any, would 
lidong to the Internal Improvement Fund, and would be held 
subject to the trusts connected with this fund, viz., for the 



benefit of railroatl and canal an J drainage companies, that 
are already or may Iiereafter be chartered. 

The whole question involved in the Senate joint reaolmion 
is, wheilier the Internal Improvement Fund, not the Stale of 
Florida, lias a right to recoup from certain latid grant and 
canal companies a certain amount in money or lauds, because 
a portion of the Internal Improvement Fund was used to pay off 
an indebtedness which, at the time, was a lien on all the lands 
of the Internal Improvement Fund, and which lien covered 
the several grants alluded to. 

This (question of law should be considered by a select com- 
mittee of lawyers in the coming Legislature, a.id a thorough 
consideration be given to it,- and a report be ina-ie embodj'ing 
their views." Many able lawyers find no i>'nablenes3 in law, 
in their opinion, for the view taken of this matter in the 
above (juoted resolution. 

The matter deserves, for obvious reasons, a clear and com ^ 
prehensive report from the best legal talent in the Legis'ature, 

The benefit, if any, from the proposed litigation, will 
inure to the Internal Improvement Fund, and would go 
10 railroads, drainage and canal companies. The State, as such, 
has no direct monetary interest in this litigation. 

This litigaiion, if determined upon, should not be imposed 
on the Attorney Genera!, as Ihe State business proper is quite 
enough to fully engage his time. Besides, I am, ex officio,' a 
trustee of the Ii.ternal Improvemi nl Fund. I 

In one capacity I must hear and decide on the rights and 
interests of these land ^rant companies, and in tht^ oiher 
capacity pr6e«i.d adversely, in litigation, to them. 

The right of the matter is to engage outside counsel, if tLe 
Legislature desires, after full iiive3tigat:on, to bigin this liti- 
gation, and thus make the luternal Improvement Kund and 
the railroads and canal companies, benefited by it, bear the 
whole labor and expense. 

I recommend this course to the Legis'aiure, not that I de- 
sire to aliirk either labor or responsib'.lity, but because I 
think it the just and proper course to pursue. 

I will, by advice, put the counsel so employed in pes ess ion 
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of such kaowle Ige as I liav« already acq lired by mj inras li- 
gations. 

B&ILKOAD COHHISatOy CASES. 

The Legislature of 1891 having repealed the railroad com- 
missioD law and made no saviag clause in favor of existing 
suits, it became necessary for me to dismiss all cases then 
pending against railroads in the State. In one case in Jack- 
son county, bein^ a suit for a penalty fur violating the commis. 
sion rates, a verdict lor $1,000 was recovered against the 
Pensacola and Atlantic Railroad Company. The case stands 
on appeal hy the railroad company'. 

EXECUTIVE SnSPENSrONS. 

On the 2 9 Eh day of Octoher, A. D. 1892, Governor Flem- 
ing suspended J, E. Johnson, tax collector of Duval couaty, 
from office for "neglfct of duty in office." 

Governor Fleming then appjinted, and on the 26th day of 
No%'ember, 1892, a'comaiission issued to E. W. Oillen to be 
tax collector of Duval county. 

Johnson refused to deliver the office and books, etc., to 
Gillen. By request of Governor Fleming I brought manda. 
mus proceed! tigs in the Supreme Court against Johnson to 
compel him to tfiirn over to Gillen. This he did in obedience 
to a peremptorj' writ of mandamus. 

The above removal grew out of the alleged refu-'al of John- 
son, as tax collector, to accept poll taxes from one person for 
another person, and closin<^ his office at QOim, 

It seems to me advisable to provide by law that no person 
^hall pay the poll taxes of another person unless first by that 
other person auihorized to do so. 

The law as it stands will lead to much confusion and it is 
easy to see how it will be per^'erted by partisans in politics 
outside of this Stite. It would be well to fix by law the days 
the tax collector shall remain at his office in years of general 
elections for receiving poll taxes and prescribe his office hours 
for such days. 

THE DUVAL COD MTV EJECTION CASE. 

Application was made to me by several lawyers, and quite 
a number of citizens of Duval county, that I bring quo war- 
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ranto proceedings, against tbe county officers elected 
in Duvh) couuty, at tlic Octuhcr cU'Utioa ia 1392, to oust 
tliuiii from oince. 

1 declined to do so. 

No one claimed these offices adversely to tbe persons who 
hold commissions as county officers in th^it county. 

Tbe auits, had tliey failed, would bavo been at tbti expense 
and on the respimsibiltty of the State. 

Had there been alver^e claimants, and I bad refused to 
bring <iMO warranto ih tbeir behalf, then they themselves 
could have proceeded ifl the matter. 

As the law standi, when no one claims adversely, and the 
Attorney-Qctioral refu-us to |»mceud, then no one else can 
do su. 

This of course is a very great piwer residing in the Attor- 
ney-General, and he, as any other ortieer in the discbarge of 
his duties, is liable to err. But in this case my duty seemed 
very plain to me, both on the law and the facts. 

The rule aliove stated is the common law rule in force in 
this Siate> Tbe Legislature can chani^c it it it sees fiu 

The opinion I rendered in that case is too long for publica- 
tion here, but any member can readily have access to it at 
this ottlee. 

aUGIlKSTEIl tBOISLATION, 

Judge Broome of the Seventh .lulicial Circuit, suggests the 
following omissions in the law and changes otherwise desira* 
ble. 

First — That there is no present provision in our statutes for 
perfecting Berviee on non resident minors. 

Second — The omission in tl»e Keviisod Statutes making the 
use of the snrawl eSeciual as a seal. 

Thicd — The re-enactment of the old Ifiw making real estate 
assets in the hands of administrators. 

Fourth — Kequiriiig the party catling for a jury in vacation 
to deposit a sum of money with tlie court to pay the jury 
and cost of summoning same. 

I recommeml that a law tte passed inhibiiing, under a 
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heavy penalty, the employment of what are known as " Pinker- 
ton men " in ibia State. 

This is scarcely a practical question in this State, bat such 
a law will serve to emphasize tlie objection to the employment 
of a force of men aptly characterized by Senator Turpie, of 
Indiana, as the " Janizaries of protection." 

There is great complaint in the State against the '' ballot- 
box " feature of our election law. 

This feature of our election laws may be changed wiih ad- 
vantage, and the enacting instead a modified form of the 
Australian billot law. 

This would effectually protect the State against 11. iterate 
and dangerous suffr^e, and be much more acceptable to the 
intelligence of our people. 

I respectfully request that the Legislature make an appro- 
priation for the payment of a clerk for this office Every 
other administrative officer has one or more needed clerks, 
and this office should not be refused one. 

The corre^pdndence ia large and much of my time is con- 
sumed in this way. The State's litigation increases every 
year and county officers and private citizens impose much 
labor on this office in question.'^ upon the laws. It i^ not 
strictly my duty to answer them, but I scarcely feel warranted 
in declining to do so. 

If the i)eople are convenienced by this, they are, I know, 
willing to pay for clerical help. 

All of which is respectfully submitted. 

W. B. LAMAR, 
Attorney-General. 



